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12 CFR Ch. I (1–1–98 Edition)§ 34.1

Subpart A—General

SOURCE: 61 FR 11300, Mar. 20, 1996, unless
otherwise noted.

§ 34.1 Purpose and scope.
(a) Purpose. The purpose of this part

is to set forth standards for real estate-
related lending and associated activi-
ties by national banks.

(b) Scope. This part applies to na-
tional banks and their operating sub-
sidiaries as provided in 12 CFR 5.34. For
the purposes of 12 U.S.C. 371 and sub-
parts A and B of this part, loans se-
cured by liens on interests in real es-
tate include loans made upon the secu-
rity of condominiums, leaseholds, co-
operatives, forest tracts, land sales
contracts, and construction project
loans. Construction project loans are
not subject to subparts A and B of this
part, however, if they have a maturity
not exceeding 60 months and are made
to finance the construction of either:

(1) A building where there is a valid
and binding agreement entered into by
a financially responsible lender or
other party to advance the full amount
of the bank’s loan upon completion of
the building; or

(2) A residential or farm building.

§ 34.2 Definitions.
(a) Due-on-sale clause means any

clause that gives the lender or any as-
signee or transferee of the lender the
power to declare the entire debt pay-
able if all or part of the legal or equi-
table title or an equivalent contractual
interest in the property securing the
loan is transferred to another person,
whether by deed, contract, or other-
wise.

(b) State means any State of the
United States of America, the District
of Columbia, Puerto Rico, the Virgin
Islands, the Northern Mariana Islands,
American Samoa, and Guam.

(c) State law limitations means any
State statute, regulation, or order of
any State agency, or judicial decision
interpreting State law.

§ 34.3 General rule.
A national bank may make, arrange,

purchase, or sell loans or extensions of
credit, or interests therein, that are se-
cured by liens on, or interests in, real

estate, subject to terms, conditions,
and limitations prescribed by the
Comptroller of the Currency by regula-
tion or order.

§ 34.4 Applicability of State law.
(a) Specific preemption. A national

bank may make real estate loans under
12 U.S.C. 371 and § 34.3 without regard
to State law limitations concerning:

(1) The amount of a loan in relation
to the appraised value of the real es-
tate;

(2) The schedule for the repayment of
principal and interest;

(3) The term to maturity of the loan;
(4) The aggregate amount of funds

that may be loaned upon the security
of real estate; and

(5) The covenants and restrictions
that must be contained in a lease to
qualify the leasehold as acceptable se-
curity for a real estate loan.

(b) General standards. The OCC will
apply recognized principles of Federal
preemption in considering whether
State laws apply to other aspects of
real estate lending by national banks.

§ 34.5 Due-on-sale clauses.
A national bank may make or ac-

quire a loan or interest therein, se-
cured by a lien on real property, that
includes a due-on-sale clause. Except
as set forth in 12 U.S.C. 1701j–3(d)
(which contains a list of transactions
in which due-on-sale clauses may not
be enforced), due-on-sale clauses in
loans, whenever originated, will be
valid and enforceable, notwithstanding
any State law limitations to the con-
trary. For the purposes of this section,
the term real property includes resi-
dential dwellings such as condominium
units, cooperative housing units, and
residential manufactured homes.

Subpart B—Adjustable-Rate
Mortgages

SOURCE: 61 FR 11301, Mar. 20, 1996, unless
otherwise noted.

§ 34.20 Definitions.
Adjustable-rate mortgage (ARM) loan

means an extension of credit made to
finance or refinance the purchase of,
and secured by a lien on, a one-to-four
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family dwelling, including a condomin-
ium unit, cooperative housing unit, or
residential manufactured home, where
the lender, pursuant to an agreement
with the borrower, may adjust the rate
of interest from time to time. An ARM
loan does not include fixed-rate exten-
sions of credit that are payable at the
end of a term that, when added to any
terms for which the bank has promised
to renew the loan, is shorter than the
term of the amortization schedule.

§ 34.21 General rule.

(a) Authorization. A national bank
and its subsidiaries may make, sell,
purchase, participate in, or otherwise
deal in ARM loans and interests there-
in without regard to any State law lim-
itations on those activities.

(b) Purchase of loans not in compliance.
A national bank may purchase or par-
ticipate in ARM loans that were not
made in accordance with this part, ex-
cept that loans purchased, in whole or
in part, from an affiliate or subsidiary
must comply with this part. For pur-
poses of this paragraph, the terms affil-
iate and subsidiary have the same
meaning as in 12 U.S.C. 371c.

§ 34.22 Index.

If a national bank makes an ARM
loan to which 12 CFR 226.19(b) applies
(i.e., the annual percentage rate of a
loan may increase after consummation,
the term exceeds one year, and the con-
sumer’s principal dwelling secures the
indebtedness), the loan documents
must specify an index to which changes
in the interest rate will be linked. This
index must be readily available to, and
verifiable by, the borrower and beyond
the control of the bank. A national
bank may use as an index any measure
of rates of interest that meets these re-
quirements. The index may be either
single values of the chosen measure or
a moving average of the chosen meas-
ure calculated over a specified period.
A national bank also may increase the
interest rate in accordance with appli-
cable loan documents specifying the
amount of the increase and the times
at which, or circumstances under
which, it may be made. A national
bank may decrease the interest rate at
any time.

§ 34.23 Prepayment fees.

A national bank offering or purchas-
ing ARM loans may impose fees for
prepayments notwithstanding any
State law limitations to the contrary.
For purposes of this section, prepay-
ments do not include:

(a) Payments that exceed the re-
quired payment amount to avoid or re-
duce negative amortization; or

(b) Principal payments, in excess of
those necessary to retire the outstand-
ing debt over the remaining loan term
at the then-current interest rate, that
are made in accordance with rules gov-
erning the determination of monthly
payments contained in the loan docu-
ments.

§ 34.24 Nonfederally chartered com-
mercial banks.

Pursuant to 12 U.S.C. 3803(a), a State
chartered commercial bank may make
ARM loans in accordance with the pro-
visions of this subpart. For purposes of
this section, the term ‘‘State’’ shall
have the same meaning as set forth in
§ 34.2(b).

§ 34.25 Transition rule.

If, on October 1, 1988, a national bank
had made a loan or binding commit-
ment to lend under an ARM loan pro-
gram that complied with the require-
ments of 12 CFR part 29 in effect prior
to October 1, 1988 (see 12 CFR Parts 1 to
199, revised as of January 1, 1988) but
would have violated any of the provi-
sions of this subpart, the national bank
may continue to administer the loan or
binding commitment to lend in accord-
ance with that loan program. All ARM
loans or binding commitments to make
ARM loans that a national bank en-
tered into after October 1, 1988, must
comply with all provisions of this sub-
part.

Subpart C—Appraisals

SOURCE: 55 FR 34696, Aug. 24, 1990, unless
otherwise noted.

§ 34.41 Authority, purpose, and scope.

(a) Authority. This subpart is issued
by the Office of the Comptroller of the
Currency (the OCC) under 12 U.S.C. 93a
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